Digitized  by  the  Internet  Archive 

in  2011  with  funding  from 

Osgoode  Hall  Law  School  and  Law  Commission  of  Ontario 


http://www.archive.org/details/esreportonlawofcOOonta 


REPORT 

ON 

THE  LAW  OF  CORONERS 


ONTARIO  LAW  REFORM  COMMISSION 


EXECUTIVE  SUMMARY 


Ontario 


995 


The  Ontario  Law  Reform  Commission  was  established  by  the  Ontario  Government  in  1964  as 
an  independent  legal  research  institute.  It  was  the  first  Law  Reform  Commission  to  be  created  in 
the  Commonwealth.  It  recommends  reform  in  statute  law,  common  law,  jurisprudence,  judicial 
and  quasi-judicial  procedures,  and  in  issues  dealing  with  the  administration  of  justice  in  Ontario. 


Commissioners 


John  D.  McCamus,  MA,  LLB,  LLM,  Chair 
Nathalie  Des  Rosiers,  LLB,  LLM 
Sanda  Rodgers,  BA,  LLB,  BCL,  LLM 
Judge  Vibert  Lampkin,  LLB,  LLM 

Counsel 

J.J.  Morrison,  BA  (Hon),  LLB,  LLM,  Senior  Counsel 
Donald  F.  Bur,  LLB,  LLM,  BCL,  PhD 
Barbara  J.  Hendrickson,  MA,  LLB,  LLM 
Howard  Goldstein,  BA  (Hon),  MES,  LLB,  LLM 

Chief  Administrator 

Mary  Lasica,  BAA 

Secretaries 

Tina  Afonso 
Cora  Calixterio 
Daff  Halyburton 

Librarian 

Carol  Frymer 

The  Commission's  office  is  located  on  the  Eleventh  Floor  at  720  Bay  Street,  Toronto, 
Ontario,  Canada,  M5G  2K1.  Telephone  (416)  326-4200.  FAX  (416)  326-4693. 

Copies  of  this  publication  may  be  purchased  from  the  Ontario  Government  Bookstore,  880 
Bay  Street,  Toronto,  or  by  mail  order  from  Publications  Ontario,  50  Grosvenor  Street,  Toronto, 
Ontario  M7A  1N8.  Telephone  (416)  326-5300.  Toll  free  long  distance  1-800-668-9938. 

The  Commission  wishes  to  acknowledge  the  contribution  of  the  former  Vice  Chair,  Richard 
E.B.  Simeon,  whose  tenure  at  the  Commission  extended  through  most  of  this  project. 


Canadian  Cataloguing  in  Publication  Data 

Main  entry  under  title:  Report  on  the  law  of  coroners.  Executive  summary 

Includes  bibliographical  references.    ISBN  0-7778-4428-1 

1.  Coroners-Legal  status,  laws  etc.-Ontario.  I.  Ontario  Law  Reform  Commission. 

KEO1097.R47    1995  614'.r09713  C95-964063-0E 


EXECUTIVE  SUMMARY 


In  its  Report  on  the  Law  of  Coroners,  the  Ontario  Law  Reform 
Commission  re-examines  the  coroner  system  in  the  province.  Its  first 
examination,  undertaken  at  the  request  of  the  Attorney  General,  resulted  in  the 
Commission's  1971  Report  on  the  Coroner  System  in  Ontario.  That  report  was 
implemented,  in  large  measure,  by  the  enactment  of  The  Coroners  Act,  1972. 
Since  that  time,  however,  there  have  been  a  number  of  significant 
developments.  For  example,  new  challenges  to  the  investigative  and  public 
inquiry  roles  of  coroners  have  been  presented  by  developments  in  the  legal 
system.  The  recently  developed  legal  duty  to  act  "fairly"  has  been  extended  by 
judicial  decisions  to  apply  to  the  procedures  of  all  public  and  statutory  decision- 
makers, thus  including  coroners.  The  courts  have  expanded  the  concept  of 
"standing"  at  coroners'  inquests,  which  has  resulted  in  an  increase  in  the  number 
of  parties  and  the  complexity  associated  with  inquests.  Finally,  the  entrenchment 
of  the  Canadian  Charter  of  Rights  and  Freedoms  constrains  the  manner  in 
which  the  province  can  design  investigative  powers  and  procedures  for  hearings. 

Other  events,  such  as  the  Grange  inquiry  into  the  deaths  of  infants  at  the 
Hospital  for  Sick  Children,  have  confirmed  the  need  for  scrutiny  and  caution  in 
the  conduct  of  public  inquiries.  In  addition,  there  is  a  general  and  growing 
concern  from  the  public  demanding  accountability  from  all  public  institutions. 
This  is  particularly  true  of  an  agency  that  has  been  given  the  serious  mandate  of 
investigating  sudden  and  suspicious  deaths,  including  deaths  that  occur  in 
certain  public  institutions  and  workplaces. 

As  a  threshold  question,  the  Commission  considers  whether  there  exists  a 
compelling  rationale  for  maintaining  a  publicly  funded  system  to  inquire  into 
deaths  in  the  province.  The  Commission  concludes  that  a  modern  community 
that  values  the  life  and  dignity  of  its  members  should  have  a  vehicle  for 
inquiring  into  suspicious  and  preventable  deaths,  and  the  deaths  of  vulnerable 
members  of  the  community.  Having  arrived  at  this  conclusion,  the  Commission 
turns  to  consider  a  variety  of  specific  issues.  In  formulating  its  proposals,  the 
Commission  attempts  to  respond  to  the  various  challenges  to  the  coroner  system 
presented  by  the  recent  developments  identified  above.  Its  recommendations  for 
reform  are  intended  to  ensure  that  investigations  and  inquests  are  conducted  in 
the  most  effective  and  expeditious  manner  possible,  while,  at  the  same  time, 
affording  procedural  fairness  to  all  affected  parties. 

The  Commission  recommends  that  there  should  be  two  types  of  coroner, 
namely  "investigating  coroners"  and  "presiding  coroners".  Investigating 
coroners  would  be  medically  qualified,  and  would  be  responsible  for  all  initial 
investigations  and  pre-inquest  case  preparation.  Presiding  coroners,  on  the  other 
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hand,  would  be  legally  qualified,  and  would  be  responsible  for  conducting 
inquests. 

In  light  of  the  Canadian  Charter  of  Rights  and  Freedoms  and  the  recent 
decision  of  the  Supreme  Court  of  Canada  in  R.  v.  Colarusso,  the  Commission 
concludes  that,  while  some  flexibility  ought  to  be  given  to  the  coroner  in  the 
performance  of  a  proper  provincial  function,  the  coroner's  current  powers  of 
entry,  search,  and  seizure  are  too  broad  and  far-reaching.  The  Commission 
recommends  that  the  investigating  coroner's  right  to  enter  and  take  possession 
of  the  body,  and  evidence  relevant  to  the  investigation  or  subsequent  inquiry, 
should  be  authorized  by  application  to  a  justice  of  the  peace,  unless  the  purpose 
of  the  entry  is  to  take  possession  of  a  body  within  twenty-four  hours  of 
notification  of  the  death,  or  the  coroner  has  reasonable  and  probable  grounds  to 
believe  that  delay  would  result  in  danger  to  health  or  safety,  or  the 
disappearance  or  destruction  of  evidence  that  would  be  useful  to  the  coroner  in 
the  performance  of  his  or  her  investigations. 

In  addition  to  retaining  the  current  categories  of  mandatory  inquest,  the 
Commission  recommends  that  a  mandatory  inquest  should  be  conducted 
whenever  a  peace  officer  may  have  caused  or  contributed  to  a  death  while  acting 
within  the  course  of  his  or  her  duties. 

With  respect  to  standing  at  inquests,  the  Commission  concludes  that  the 
current  test,  which  embodies  a  private  law  approach,  might  limit  participation 
unduly,  and  that  such  an  approach  is  not  appropriate  for  an  inquiry  that  operates 
entirely  in  the  public  interest.  The  Commission  recommends  that  standing 
should  be  granted  to  any  person  or  group  that  has  a  sufficient  connection  to  the 
death  or  the  subject-matter  of  the  inquest,  or  a  genuine  interest  in  a  material 
issue,  and  can  add  an  important  dimension  to  the  inquiry.  While  the 
Commission  acknowledges  that,  as  a  result  of  this  recommendation,  certain 
inquests  might  have  a  greater  number  of  participants  than  they  have  at  present,  it 
concludes  that  this  will  not  result  necessarily  in  increased  expense  or  delay. 

A  number  of  the  Commission's  recommendations  will  operate  to  reduce 
the  cost  of  conducting  inquests.  For  example,  juries  will  not  be  required  in  all 
inquests.  The  Commission  recommends  that,  in  the  case  of  mandatory  inquests, 
the  presiding  coroner  should  have  the  power  to  dispense  with  the  need  for  a  jury 
if  he  or  she  is  satisfied  that  the  death  was  the  result  of  natural  causes  and  there  is 
no  allegation  of  want  of  care  or  culpable  conduct.  Moreover,  the  Commission 
concludes  that  the  practice  of  conducting  pre-inquest  hearings  should  be  made  a 
formal  component  of  the  inquest  process.  These  hearings  provide  an  opportunity 
to  deal  with  various  preliminary  issues  that  ultimately  will  enhance  the  fairness 
and  efficiency  of  the  inquest.  Therefore,  it  is  anticipated  that  pre-hearing 
procedures  will  have  the  effect  of  reducing  the  time  actually  required  at  the 
inquest.  The  Commission  recommends  that  the  question  whether  a  mandatory 


inquest  should  proceed  without  a  jury  should  be  determined  at  the  pre-inquest 
hearing.  In  addition  to  the  other  preliminary  issues  that  might  arise  in  a 
particular  case,  the  Commission  also  recommends  that  the  issue  of  standing 
should  be  determined,  initially,  at  the  pre-inquest  hearing.  Moreover,  as  noted 
above,  the  presiding  coroner  should  have  experience  in  conducting  public 
hearings  and  resolving  issues  of  procedure  and  relevance. 

Finally,  with  respect  to  follow-up  on  the  jury's  recommendations,  the 
Commission  concludes  that  the  Chief  Coroner  should  be  required  to  inquire  as 
to  their  implementation,  or  the  reasons  why  implementation  has  been  postponed 
or  rejected.  The  Commission  also  recommends  that  the  Chief  Coroner's  office 
should  compile  and  publish  an  annual  report,  which  should  include  an  analysis 
of  the  implementation  of  jury  findings,  including  the  specific  responses  of 
individuals  or  agencies  affected  by  the  recommendations.  The  Commission 
further  recommends  that  the  annual  report  should  be  tabled  in  the  Legislature. 

The  Report  on  the  Law  of  Coroners  consists  of  five  chapters.  In  order  to 
place  the  present  law  in  historical  context,  in  chapter  2  the  Commission  provides 
a  brief  history  of  the  Ontario  coroner  system.  This  includes  a  summary  of  the 
history  of  the  English  coroner  system,  from  which  the  office  in  Ontario  is 
derived. 

In  chapter  3,  the  Commission  examines  the  present  law  and  operation  of 
the  coroner  system  in  Ontario.  This  comprises  a  discussion  of  a  variety  of 
topics,  including  the  appointment  of  coroners  and  the  structure  of  the  coroner 
system,  the  statutory  duties  to  notify  the  coroner  in  the  event  of  certain  deaths, 
the  investigation  conducted  by  the  coroner,  and  the  ordering  and  conduct  of 
coroners'  inquests.  This  latter  topic  includes  a  discussion  of  the  general 
characteristics  of  the  inquest,  the  duty  of  fairness,  standing  at  coroners'  inquests 
and  the  right  to  participate,  and  evidence,  as  well  as  the  jury's  findings  and 
recommendations.  Also  included  in  this  chapter  is  a  discussion  of  certain 
constitutional  considerations,  including  the  possible  intrusion  into  federal 
jurisdiction  and  the  impact  of  the  Charter. 

In  chapter  4,  the  Commission  describes  generally  the  coroner  and 
medical  examiner  systems  in  existence  in  Canada,  noting  differences  that  exist 
among  the  various  jurisdictions.  The  Commission  then  turns  to  consider  certain 
proposals  for  reform  made  by  the  Saskatchewan  Law  Reform  Commission,  as 
well  as  the  current  models  in  Alberta,  Quebec,  and  British  Columbia. 

Finally,  in  chapter  5,  the  Commission  offers  its  conclusions  and 
recommendations  for  reform. 


SUMMARY  OF  RECOMMENDATIONS 


The  Commission  makes  the  following  recommendations: 


A  SYSTEM  FOR  INQUIRING  INTO  DEATHS 

1.  Ontario  should  continue  to  maintain  an  independent  death  inquiry  system 
to  investigate  and  inquire  into  untimely  and  suspicious  deaths,  (at  178) 

THE  ADEQUACY  OF  THE  CURRENT  MODEL 

2.  The  Coroners  Act  should  be  amended  to  ensure  that  it  reflects  the 
purposes  that  underlie  the  investigation  of  deaths  and  the  provision  of  a 
public  forum  of  inquiry  into  certain  deaths,  (at  179) 

THE  PURPOSES  OF  THE  SYSTEM 

The  Purposes  of  Death  Investigations 

3.  The  Coroners  Act  should  be  amended  to  provide  that  the  purposes  of  the 
coroner's  initial  investigation  are  as  follows: 

(a)  to  determine 

(i)  who  the  deceased  was; 

(ii)  the  cause  of  the  deceased's  death; 

(iii)  when  the  deceased  came  to  his  or  her  death; 

(iv)  where  the  deceased  came  to  his  or  her  death;  and 

(v)  by  what  means  the  deceased  came  to  his  or  her  death; 

(b)  to  determine  whether  the  death  was  preventable,  in  that  it  resulted 
from  neglect,  misconduct,  or  other  culpable  act,  and,  in  the  case  of 
the  death  of  a  vulnerable  person  who  was  dependent  on  others  for 
his  or  her  care,  to  make  an  assessment  of  the  quality  of  that  care; 
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(c)  to  determine  whether  the  death  was  caused  or  precipitated  by  a  risk 
or  danger,  including  illness,  that  may  have  been  amenable  to 
correction,  regulation,  removal,  or  avoidance; 

(d)  to  collect,  analyze,  and  disseminate  data  about  deaths,  in  order  to 
assist  in  preventing  future  deaths;  and 

(e)  to  provide  the  information  necessary  to  determine  whether  an 
inquest  should  be  conducted,  (at  183-84  ) 

The  Purposes  of  Public  Inquiries  into  Deaths 

4.  The  Coroners  Act  should  be  amended  to  provide  that  coroners'  inquests 
should  be  conducted  to  serve  the  following  public  purposes: 

(a)  to  provide  a  public  forum  to  address  unanswered  and  essential 
questions  about  deaths; 

(b)  to  inquire  into  preventable  deaths,  educate  the  public  about  such 
deaths  and  their  causes,  and  promote  corrective  responses; 

(c)  to  inquire  into  deaths  that  may  have  resulted  from  misconduct, 
neglect,  or  culpable  conduct,  in  order  that  similar  deaths  may  be 
avoided  in  the  future; 

(d)  to  inquire  into  whether  the  community's  regulatory,  law 
enforcement,  custodial,  or  health  and  safety  agencies  are  operating 
effectively,  fairly,  and  without  discrimination;  and 

(e)  to  make  recommendations  directed  to  ameliorating  or  eliminating 
any  risks,  dangerous  practices,  or  misconduct  revealed  at  the 
inquest,  (at  185-86) 

THE  QUALIFICATIONS  OF  CORONERS 

5.  The  Coroners  Act  should  be  amended  to  provide  for  the  appointment  of 
two  types  of  coroner,  namely  "investigating  coroners"  and  "presiding 
coroners",  (at  190) 

6.  (1)       Investigating    coroners    should    be    responsible    for    all    initial 

investigations  and  pre-inquest  case  preparation. 


(2)  Presiding  coroners  should  be  responsible  for  conducting  inquests, 
(at  190) 

7.  (1)       Investigating  coroners  should  be  medically  qualified,  preferably 

with    an    expertise    or    demonstrated    interest    in    pathology, 
epidemiology,  or  public  health  and  safety. 

(2)  Presiding  coroners  should  be  legally  qualified,  with  an  expertise  or 
demonstrated  interest  in  the  conduct  of  public  proceedings, 
(at  190-91) 

8.  All  coroners  should  be,  and  should  be  perceived  to  be,  independent  of 
local  institutions,  (at  191) 

9.  Presiding  coroners  should  be  selected  and  appointed  in  the  same  manner 
as  other  quasi-judicial  appointees  in  the  province,  (at  191) 

THE  INVESTIGATION  OF  DEATHS 

Organizational  Structure 

10.  The  central  administration,  supervision,  and  planning  of  the  system 
should  continue  to  be  conducted  by  the  Chief  Coroner  and  Deputy  Chief 
Coroner,  (at  191-92) 

1 1 .  All  local  matters  should  continue  to  be  conducted  under  the  supervision 
of  the  regional  coroner,  (at  192) 

12.  The  current  eight  regional  divisions  should  be  continued,  with  a  view  to 
ensuring  conformity  with  judicial  regions,  (at  192) 


Commencing   the   Investigation:    the   Duty  to   Notify  the 
Coroner  in  the  Event  of  Death 

13.  Section  10(l)(b)  of  the  Coroners  Act,  which  requires  that  a  coroner  be 
notified  where  a  person  died  "by  unfair  means",  should  be  repealed, 
(at  194) 


14.       (1)       Section    10(2),   (2.1),   and  (3)  of  the   Coroners  Act  should  be 
amended  to  provide  as  follows: 

10. — (2)  Where  a  person  dies  while  resident  or  an  in-patient  in  an 
institution  designated  in  the  regulations,  the  person  in  charge  of  the 
institution  shall  immediately  give  notice  of  the  death  to  a  coroner,  and 
the  investigating  coroner  shall  investigate  the  circumstances  of  the  death 
and,  if  as  a  result  of  the  investigation  the  regional  coroner  is  of  the 
opinion  that  an  inquest  ought  to  be  held,  the  regional  coroner  shall  issue 
his  or  her  warrant  to  hold  an  inquest  upon  the  body. 

(2.1)  Where  a  person  dies  while  resident  in  an  institution  designated  in 
the  regulations,  the  person  in  charge  of  the  institution  shall  immediately 
give  notice  of  the  death  to  a  coroner  and,  if  the  investigating  coroner  is  of 
the  opinion  that  the  death  ought  to  be  investigated,  he  or  she  shall 
investigate  the  circumstances  of  the  death  and,  if  as  a  result  of  the 
investigation  the  regional  coroner  is  of  the  opinion  that  an  inquest  ought 
to  be  held,  the  regional  coroner  shall  issue  his  or  her  warrant  to  hold  an 
inquest  upon  the  body. 

(3)  Where  a  person  dies  while  an  inmate  or  patient  of  a  facility, 
institution  or  place  of  custody  designated  in  the  regulations,  but  while  not 
on  the  premises  or  in  actual  custody  of  the  facility,  institution  or  place  of 
custody,  as  the  case  may  be,  subsections  (1)  and  (2)  apply  as  if  the  person 
were  a  resident  of  an  institution  named  therein. 

(2)       Section  56  of  the  Coroners  Act  should  be  amended  by  adding  the 
following  paragraphs: 

56.  The  Lieutenant  Governor  in  Council  may  make  regulations, 


(i)     designating       institutions       for       the       purpose       of 
subsection  10(2); 

(j)     designating       institutions       for       the       purpose       of 
subsection  10(2.1); 

(k)    designating  facilities,  institutions  or  places  of  custody  for 
the  purpose  of  subsection  10(3). 


(3)  The  list  of  institutions  designated  in  the  regulations  for  the 
purposes  of  section  10(2)  and  (2.1),  and  the  list  of  facilities, 
institutions,  or  places  of  custody,  designated  in  the  regulations  for 
the  purpose  of  section  10(3),  should  be  reviewed  periodically  to 
determine  that  all  appropriate  facilities,  institutions,  or  places  of 
custody  are  included. 

(4)  The  review  referred  to  in  paragraph  (3)  should  be  conducted  by  an 
advisory  committee,  which  should  include  representatives  of  the 
Chief  Coroner's  office,  the  Solicitor  General,  the  Ministry  of 
Health,  the  Ministry  of  Community  and  Social  Services,  and  other 
relevant  stakeholders,  (at  196-97) 

15.  The  Coroners  Act  should  be  amended  to  provide  that  the  Chief  Coroner 
has  the  power  to  designate  temporarily  an  institution  not  designated  in  the 
regulations,  whether  public  or  private,  as  one  to  which  section  10(2)  of 
the  Act  applies,  (at  197  ) 

Conduct  of  the  Investigation  and  Powers  of  Entry,  Search, 
and  Seizure 

16.  (1)       The  investigating  coroner's  right  to  enter  and  take  possession  of 

the  body,  and  things  relevant  to  the  investigation  or  subsequent 
inquiry,  should  be  authorized  by  application  to  a  justice  of  the 
peace,  unless 

(a)  the  purpose  of  the  entry  is  to  take  possession  of  a  body 
within  twenty-four  hours  of  notification  of  the  death;  or 

(b)  the  coroner  has  reasonable  and  probable  grounds  to  believe 
that  delay  would  result  in  danger  to  the  health  or  safety  of 
persons,  or  the  disappearance  or  destruction  of  evidence  that 
would  be  useful  to  the  coroner  in  the  performance  of  his  or 
her  investigations. 

(2)  If  an  application  to  a  justice  of  the  peace  is  required,  conditions 
may  be  imposed  on  the  entry  and  search,  including  conditions  to 
protect  privilege. 
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(3)  The  requirement  that  an  application  be  made  to  a  justice  of  the 
peace  to  authorize  an  entry,  search,  or  seizure  should  not  affect  a 
coroner's  ability  to  order  an  autopsy  or  to  obtain  records  from  a 
public  hospital,  (at  199) 

17.  Proper  forms  should  be  prepared  to  accompany  any  entry,  search,  or 
seizure  made  pursuant  to  the  Coroners  Act,  whether  authorized  by  the 
coroner  or  a  justice  of  the  peace,  that  indicate  in  clear  language  the  source 
and  extent  of  any  intrusive  powers,    (at  200) 

The  Investigation  Report 

18.  The  investigating  coroner  should  be  required  to  prepare  an  investigation 
report,  which  should  include  the  following: 

(a)  the  identity  of  the  deceased  and  the  investigating  coroner's 
findings  of  the  facts  as  to  how,  when,  where,  and  by  what 
means  the  deceased  came  to  his  or  her  death; 

(b)  thepo5/  mortem  examination  and  any  other  examinations  or 
analyses  of  the  body; 

(c)  a  brief  narrative  account  of  the  circumstances  of  the  death; 

(d)  a  description  of  the  nature  and  extent  of  the  investigation 
conducted; 

(e)  an  assessment  of  any  factors  that  are  relevant  to  the 
purposes  of  a  public  inquiry,  for  example,  preventability, 
risk,  misconduct,  or  neglect;  and 

(f)  except  in  those  cases  in  which  an  inquest  is  required  by 
statute,  a  recommendation  as  to  whether  a  public  inquiry 
ought  to  be  conducted,  (at  200) 

19.  In  order  to  facilitate  the  regional  coroner's  decision  concerning  whether 
or  not  an  inquest  should  be  conducted,  all  relevant  material,  including  the 
full  investigation  report,  should  be  filed  with  the  regional  coroner, 
(at  202) 
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20.  (1)       Section  18(2)  of  the  Coroners  Act  should  be  amended  to  provide 

that  a  summary  of  the  investigation  report  should  be  made 
available  to  the  public  upon  request  to  the  regional  coroner,  subject 
to  the  provisions  of  the  Freedom  of  Information  and  Protection  of 
Privacy  Act. 

(2)  The  summary  of  the  investigation  report  should  indicate: 

(a)  the  identity  of  the  deceased; 

(b)  the  investigating  coroner's  findings  of  the  facts  as  to  when 
and  where  the  deceased  came  to  his  or  her  death;  and 

(c)  a  description  of  the  nature  and  extent  of  the  investigation 
conducted  into  the  death. 

(3)  In  addition  to  the  summary  of  the  investigation  report,  the 
investigating  coroner's  findings  of  the  facts  as  to  how  and  by  what 
means  the  deceased  came  to  his  or  her  death,  and  the  relevant 
findings  of  any  post  mortem  examination,  and  of  any  other 
examinations  or  analyses  of  the  body,  should  be  made  available  by 
the  regional  coroner's  office  to  all  properly  interested  persons  (see 
recommendation  31(2)).  (at  202-03) 

21.  (1)       Where  a  person  is  of  the  view  that  the  extent  of  the  information 

provided  by  the  regional  coroner  is  not  sufficient  (see 
recommendation  20),  the  person  should  be  entitled  to  apply  to  the 
Chief  Coroner  for  further  disclosure. 

(2)  Upon  an  application  referred  to  in  paragraph  (1),  the  Chief 
Coroner  should  have  the  discretion  to  order  that  additional 
information  be  disclosed,  (at  203) 

THE  DECISION  TO  CALL  AN  INQUEST 
Mandatory  Inquests 

22.  Section  10(4)  of  the  Coroners  Act  should  be  amended  to  provide  that  the 
coroner  shall  issue  a  warrant  to  hold  an  inquest  upon  the  body  when  a 
death  occurs  in  custody  while  a  person  is  under  arrest  or  in  detention 
awaiting  trial;  serving  a  sentence  in  a  provincial  or  federal  institution;  or 
confined  pursuant  to  a  verdict  of  not  criminally  responsible  on  account  of 
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mental  disorder,  a  verdict  of  unfit  to  stand  trial,  or  an   involuntary 
committal  pursuant  to  provincial  mental  health  legislation,  (at  204) 

23.  The  Coroners  Act  should  be  amended  to  provide  that,  where  a  peace 
officer  may  have  caused  or  contributed  to  a  death  while  acting  within  the 
course  of  his  or  her  duties,  the  peace  officer  shall  immediately  give  notice 
of  the  death  to  a  coroner  and  the  coroner  shall  issue  a  warrant  to  hold  an 
inquest  upon  the  body,  (at  205) 

24.  Inquests  should  continue  to  be  mandatory  when  a  person  dies  while 
employed  on  a  construction  site,  or  in  a  mine,  pit,  or  quarry,  (at  206) 

25.  (1)       A  periodic  review  should  be  conducted  in  order  to  determine 

whether  any  additional  employment  contexts  should  be  included 
within  the  category  of  mandatory  inquests. 

(2)  The  review  referred  to  in  paragraph  (1)  should  be  conducted  by  an 
advisory  committee,  which  should  include  representatives  of  the 
Chief  Coroner's  office,  the  Solicitor  General,  the  Ministry  of 
Labour,  and  other  relevant  stakeholders. 

(3)  The  proposed  review  should  involve  an  empirical  assessment  of 
danger,  including  a  comparison  with  the  injury  and  death  rates  of 
the  workplaces  currently  set  out  in  section  10(5)  of  the  Coroners 
Act,  as  well  as  an  inquiry  into  the  extent  of  the  public's  need  to 
know  about  certain  kinds  of  operations,  (at  207) 

Discretionary  Inquests 

26.  Section  20  of  the  Coroners  Act  should  be  amended  to  provide  that,  when 
making  a  determination  whether  or  not  to  conduct  an  inquest,  regard 
should  be  had  to  whether  the  holding  of  an  inquest  would  serve  the  public 
interest,  and  to  the  purposes  of  the  inquest  set  out  in  the  Act.  (at  207-08) 

27.  (1)       The  decision  whether  or  not  to  conduct  an  inquest  should  be  made 

by  the  regional  coroner. 

(2)  The  regional  coroner's  decision  should  be  subject  to  review  by  the 
Chief  Coroner,  (at  208) 
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Inquests  and  Criminal  Charges 

28.  Section  27(3)  of  the  Coroners  Act  should  be  amended  to  provide  as 
follows:  (at  209) 

27. — (3)  Despite  subsections  (1)  and  (2),  where  a  person  is  charged  with  an 
offence  under  the  Criminal  Code  (Canada)  arising  out  of  the  death  and  the  charge 
or  any  appeal  from  a  conviction  or  an  acquittal  of  the  offence  charged  has  been 
finally  disposed  of  or  the  time  for  taking  an  appeal  has  expired,  the  Chief  Coroner 
may  issue  a  warrant  for  an  inquest  and  the  person  charged  is  a  compellable 
witness  at  the  inquest. 

Multiple  Death  Inquests 

29.  (1)       Section  25(2)  of  the  Coroners  Act  should  be  amended  to  provide 

as  follows: 

25. — (2)  Where  two  or  more  deaths  appear  to  have  occurred  in  the 
same  event  or  from  a  common  cause,  or  where  they  are  otherwise  linked 
materially,  the  Chief  Coroner  or  the  regional  coroner  may  direct  that  one 
inquest  be  held  into  all  of  the  deaths,  where  it  appears  that  a  common 
inquest  is  the  most  efficient  and  effective  way  of  inquiring  into  the  deaths. 

(2)  Section  25  of  the  Coroners  Act  should  be  amended  to  provide  that, 
where  a  combined  inquest  has  been  ordered  under  section  25(2), 
and  it  appears  that  the  basis  upon  which  it  was  ordered  no  longer 
exists,  or  it  no  longer  appears  that  a  common  inquest  is  the  most 
efficient  and  effective  way  of  inquiring  into  the  deaths,  the  Chief 
Coroner  may  direct  that  the  combined  inquest  be  terminated  and 
that  separate  inquests  into  the  deaths  be  conducted,  (at  210-1 1) 

Power  to  Re-open  an  Inquest 

30.  After  an  inquest  has  been  completed  and  a  finding  made,  the  Chief 
Coroner  should  have  the  power  to  order  a  new  inquest,  or  to  order  that 
the  death  be  made  the  subject  of  a  new  inquest  together  with  one  or  more 
other  deaths  where  the  deaths  appear  to  have  occurred  from  a  common 
cause,  where  the  Chief  Coroner  is  satisfied  that: 

(a)       there  is  new  credible  evidence  that  indicates  that  the  earlier 
finding  is  unreliable  in  a  significant  respect; 
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(b)  the  new  evidence  could  not  have  been  adduced  at  the  first 
inquest  with  the  exercise  of  reasonable  diligence;  and 

(c)  there  is  a  compelling  public  interest  in  having  the  matter  re- 
considered, (at  2 14) 

Reasons  for  a  Decision  Not  to  Conduct  an  Inquest 

31.  (1)  Section  26(1)  of  the  Coroners  Act  should  be  amended  to  permit 
any  properly  interested  person  to  request  the  regional  coroner  in 
writing  to  hold  an  inquest  where  the  regional  coroner  has 
determined  that  an  inquest  is  unnecessary. 

(2)  The  term  "properly  interested  person"  should  be  defined  to  include 
any  person  or  group  that,  in  the  circumstances  of  the  particular 
case,  might  qualify  for  standing  at  an  inquest. 

(3)  Section  26(1)  of  the  Coroners  Act  should  be  amended  to  provide 
as  follows: 

(a)  Where  the  regional  coroner's  final  decision  is  to  not  hold  an 
inquest,  the  regional  coroner  shall  deliver  to  the  person 
requesting  the  inquest  the  reasons  for  the  decision  in 
writing,  together  with  the  summary  of  the  investigation 
report,  subject  to  the  provisions  of  the  Freedom  of 
Information  and  Protection  of  Privacy  Act,  and  any 
additional  information  that  the  regional  coroner  considers 
necessary  to  provide  sufficient  information  to  permit  the 
person  to  assess  the  validity  of  the  decision  and  to  consider 
whether  the  person  wishes  to  challenge  the  decision. 

(b)  Notwithstanding  the  Freedom  of  Information  and 
Protection  of  Privacy  Act,  the  regional  coroner  should  be 
permitted  to  disclose  additional  information  to  properly 
interested  persons,  taking  into  account  the  nature  of  their 
relationship  with  the  deceased. 

(c)  Information  that  would  identify  any  third  party  should  be 
deleted  from  the  information  released,  (at  215-16) 
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32.  Section  26(2)  of  the  Coroners  Act  should  be  amended  to  provide  as 
follows: 

(a)  Where  the  Chief  Coroner  is  requested  to  review  the  decision 
of  the  regional  coroner  to  not  hold  an  inquest,  in  making  his 
or  her  decision  the  Chief  Coroner  should  consider  the  stated 
purposes  for  coroners'  inquests,  and  the  utility  and 
effectiveness  of  a  public  inquiry  in  the  particular  case. 

(b)  Where  the  Chief  Coroner's  decision  is  to  reject  the  request, 
the  Chief  Coroner  shall  deliver  the  reasons  for  the  decision 
in  writing,  together  with  any  additional  information  that  the 
Chief  Coroner  considers  necessary  to  provide  sufficient 
information  to  permit  the  person  to  assess  the  validity  of  the 
decision  and  to  consider  whether  the  person  wishes  to 
challenge  the  decision. 

(c)  Notwithstanding  the  Freedom  of  Information  and 
Protection  of  Privacy  Act,  the  Chief  Coroner  should  be 
permitted  to  disclose  additional  information  to  properly 
interested  persons,  taking  into  account  the  nature  of  their 
relationship  with  the  deceased. 

(d)  Information  that  would  identify  any  third  party  should  be 
deleted  from  the  information  released,  (at  217-18) 

Reviewing  the   Chief  Coroner's  Decision;    The   Coroners' 
Review  Board 

33.  Section  26(3)  of  the  Coroners  Act,  which  provides  that  the  decision  of  the 
Chief  Coroner  is  final,  should  be  repealed,  (at  219) 

34.  The  Coroners  Act  should  be  amended  to  abolish  the  Coroners'  Council 
and  to  establish  a  Coroners'  Review  Board,  having  the  following  powers: 

(a)       to  review  and  reverse  a  decision  of  the  Chief  Coroner: 

(i)      denying  an  inquest; 

(ii)     determining   that    an    applicant    is    not    a    properly 
interested  person; 
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(iii)  limiting  or  refusing  access  to  an  investigation  report  or 
reasons  for  a  decision  not  to  call  an  inquest; 

(iv)  determining  whether  two  or  more  deaths  should  be  the 
subject  of  a  single  inquest;  and 

(v)  where  an  inquest  has  been  completed  and  a  finding 
made,  determining  whether  a  new  inquest  should  be 
conducted  or  whether  the  death  should  be  made  the 
subject  of  a  new  inquest  together  with  one  or  more 
other  deaths;  and 

(b)  to  hear  complaints  about  the  conduct  of  coroners,  and  to 
recommend  to  the  Minister  such  disciplinary  action  as  it 
sees  fit,  including  suspension  or  dismissal,  (at  219) 

35.  (1)       Members  of  the  Coroners'  Review  Board  should  be  appointed  on  a 

part-time  basis. 

(2)  The  Coroners'  Review  Board  should  sit  in  panels  of  three. 

(3)  Each  panel  of  the  Coroners'  Review  Board  should  include  a  justice 
of  the  Ontario  Court  (General  Division)  and  a  pathologist,  (at  219) 

36.  (1)       Decisions   of  the   Coroners'    Review    Board   dealing   with   the 

discipline  of  coroners  should  be  subject  to  appeal  to  the  Divisional 
Court. 

(2)       All  other  decisions  of  the  Coroners'  Review  Board  should  be  final 
and  binding  and  should  not  be  subject  to  judicial  review,  (at  220  ) 

PREPARING  FOR  THE  INQUEST 

Appointment  of  the  Presiding  Coroner 

37.  Where  an  inquest  is  to  be  held,  the  Chief  Coroner  should  appoint  the 
presiding  coroner  to  conduct  the  inquest,  (at  220  ) 
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38.  In  appropriate  cases,  such  as  highly  controversial  cases  involving  actions 
of  governmental  agencies,  the  Chief  Coroner  should  request  the 
appointment  of  a  special  commissioner,  as  currently  empowered  by 
section  23(1)  of  the  Coroners  Act,  to  ensure  both  independence  and  the 
appearance  of  independence,  (at  221  ) 

The  Coroner's  Counsel 

39.  (1)       Section  30(1)  of  the  Coroners  Act  should  be  amended  to  provide 

that,  before  holding  an  inquest,  the  presiding  coroner,  in 
consultation  with  the  regional  coroner's  office,  shall  appoint  a 
barrister  and  solicitor  to  act  as  counsel  to  the  coroner  at  the 
inquest. 

(2)  Counsel  to  the  coroner  should  have  the  duty  to  marshall  and 
present  the  principal  evidence  at  the  inquest  in  a  full  and  fair 
manner,  and  to  offer  advice  to  the  coroner  as  requested,  (at  222) 

Standing  at  Inquests  and  the  Cost  of  Participation 

40.  Section  41(1)  of  the  Coroners  Act  should  be  amended  to  provide  that  the 
presiding  coroner  shall  designate  a  person  or  group  as  a  person  or  group 
with  standing  at  the  inquest  if  the  presiding  coroner  finds  that  the  person 
or  group: 

(a)  has  a  sufficient  connection  to  the  death  or  the  subject-matter 
of  the  inquest;  or 

(b)  has  a  genuine  interest  in  a  material  issue,  and  can  add  an 
important  dimension  to  the  inquiry,  (at  224) 

41.  (1)       All  persons  or  groups  granted  standing  at  an  inquest  should  be 

considered  by  the  Ontario  Legal  Aid  Plan  as  qualifying  for 
assistance,  subject  to  the  relevant  financial  criteria. 

(2)  Assistance  should  be  denied  only  if  the  area  director  has 
determined  that  representation  will  be  duplicative  and  unnecessary 
because  the  identical  interest  is  already  represented  by  counsel. 
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(3)  Where  an  applicant  does  not  meet  the  financial  criteria  established 
by  the  Plan,  the  Plan  should  consider  proposing  an  arrangement  by 
which  assistance  can  be  made  available,  subject  to  security  and 
repayment. 

(4)  A  decision  to  deny  legal  aid  to  a  person  or  group  granted  standing 
at  an  inquest  should  be  confirmed  by  the  deputy  director,  after 
notice  to  the  applicant  of  the  reasons  for  denial  and  the  provision 
of  an  opportunity  to  respond,  (at  229) 

Juries 

42.  (1)  Section  33  of  the  Coroners  Act,  which  provides,  in  part,  that  every 
inquest  shall  be  held  with  a  jury  composed  of  five  persons,  should 
be  amended  to  provide  that,  at  a  pre-inquest  hearing  held  in  respect 
of  a  mandatory  inquest,  the  presiding  coroner  may  order  that  the 
inquest  shall  proceed  without  a  jury  if  he  or  she  is  satisfied  that  the 
death  arose  from  natural  causes  and  there  is  no  allegation  of 
neglect,  misconduct,  or  want  of  care. 

(2)  Section  33(2)  of  the  Coroners  Act  should  be  amended  to  provide 
that,  upon  notice  to  all  parties,  five  jurors  should  be  selected  at 
random  from  the  list  of  names  of  persons  provided  under 
subsection  34(2). 

(3)  The  presiding  coroner  should  be  satisfied  that  the  jury  represents 
uie  community,  that  its  members  are  eligible  to  sit  as  jurors,  and 
that  they  have  no  actual  or  apparent  bias. 

(4)  Section  34(6)  of  the  Coroners  Act  should  be  amended  to  provide 
as  follows: 

34. — (6)  The  presiding  coroner  at  an  inquest  shall  exclude  a  person 
from  being  sworn  as  a  juror  where  the  coroner  believes  there  is  a 
likelihood  that  the  person,  because  of  interest  or  bias,  would  be  unable  to 
render  a  verdict  in  accordance  with  the  evidence,  or  that  there  is  a 
rea  sonable  apprehension  of  interest  or  bias  with  respect  to  that  person. 

(5)  The  participants  at  the  inquest  should  not  have  a  right  of 
peremptory  challenge  in  respect  of  any  of  the  jurors,  (at  230-32) 
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Pre-Inqiest  Hearings 

43.  (1)       Prior  to  the  commencement  of  an  inquest,  the  presiding  coroner 

should  conduct  a  pre-inquest  hearing. 

(2)  On  the  application  of  any  person  or  group  at  the  pre-inquest 
hearing,  the  presiding  coroner  should  determine  whether  the 
applicant  shall  be  designated  as  a  person  or  group  with  standing  at 
the  inquest. 

(3)  The  pre-inquest  hearing  should  be  conducted  upon  notice  to  all 
properly  interested  persons  and  any  person  or  group  who  requested 
notice. 

(4)  Failure  to  give  notice  of  the  pre-inquest  hearing  to  a  properly 
interested  person  who  was  not  easily  identifiable,  or  who  did  not 
expressly  request  notice,  should  not  be  considered  a  priori  a  defect 
of  jurisdiction,  (at  233) 

CONDUCT  OF  THE  INQUEST 

Rights  of  Participation/Stratification  of  Standing 

44.  Section  41(2)  of  the  Coroners  Act  should  be  amended  to  make  it  clear 
that  all  persons  designated  as  persons  with  standing  at  an  inquest  should 
have  the  same  rights  to  participate  in  the  inquest,  including  the  right  to 
disclosure,  the  right  to  be  represented  by  counsel  or  an  agent,  the  right  to 
call  and  examine  witnesses  and  present  arguments  and  submissions,  and 
the  right  to  conduct  cross-examinations  of  witnesses,  (at  236) 

Evidence 

45.  Section  44(1)  of  the  Coroners  Act  should  be  amended  to  provide  that,  at 
an  inquest,  all  evidence  should  be  admitted  if  it  is  considered  by  the 
coroner  to  be  relevant  to  the  purposes  of  the  inquest  and  of  a  kind  that,  if 
accepted  as  credible,  would  warrant  serious  consideration  by  a  jury, 
(at  238) 
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46.  Section  50(2)  of  the  Coroners  Act  should  be  amended  to  provide  as 
follows:  (at  238) 

50. — (2)  A  coroner  may  reasonably  limit  further  cross-examination  of  a 
witness  where  the  coroner  is  satisfied  that  the  cross-examination  of  the  witness  is 
irrelevant,  unduly  repetitious,  or  abusive. 

Compellability  of  Witnesses 

47.  The  current  law,  which  provides  that  everyone  is  a  compellable  witness, 
except  a  person  who  has  been  charged  with  a  criminal  offence  in  respect 
of  the  death,  or  a  person  who  has  been  granted  an  exemption  from 
compellability  in  accordance  with  the  test  articulated  recently  by  the 
Supreme  Court  of  Canada,  should  be  retained,  (at  240) 

Controlling  the  Inquest  Process 

48.  Section  2  of  the  Coroners  Act,  which  repeals  the  common  law  as  it  relates 
to  the  functions,  powers,  and  duties  of  coroners  in  Ontario,  should  be 
repealed,  (at  242) 

49.  Section  32  of  the  Coroners  Act  should  be  amended  to  provide  as  follows: 
(at  243-44) 

32.  An  inquest  shall  be  open  to  the  public  except  where  the  presiding  coroner 
is  of  the  opinion  that  national  security  might  be  endangered  or  where  the 
possibility  of  serious  harm  or  injustice  to  any  person  justifies  a  departure  from  the 
general  principle  that  inquests  should  be  open  to  the  public,  in  which  cases  the 
presiding  coroner  may  hold  the  hearing  concerning  any  such  matters  in  the 
absence  of  the  public. 

50.  The  presiding  coroner  should  have  the  power  to  prohibit  the  disclosure 
and  publication  of  information  relating  to  testimony  heard  in  camera,  or 
the  name  of  any  witness,  if  the  presiding  coroner  is  persuaded  that  the 
interests  of  justice  require  it.  (at  244) 

RESULT  OF  THE  INQUEST 
The  Jury's  Finding 

5 1 .  The  result  of  a  coroner's  inquest  should  be  called  the  "finding",    (at  244) 
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52.  (1)       The  presiding  coroner  should  advise  the  jury  of  the  available 

findings  in  respect  of  the  cause  of  death. 

(2)  The  available  findings  should  be  natural  causes,  accident, 
misconduct,  homicide,  suicide,  want  of  care,  and  undetermined, 
whichever  are  appropriate  in  the  circumstances,    (at  247) 

Preventive  Recommendations 

53.  Section  31(3)  of  the  Coroners  Act  should  be  amended  to  provide  as 
follows:  (at  248) 

31. — (3)  The  presiding  coroner  shall  direct  the  jury's  attention  to  the  issue  of 
preventing  future  similar  deaths  and,  subject  to  subsection  (2),  the  jury  may  make 
recommendations  directed  to  the  avoidance  of  death  in  similar  circumstances  or 
respecting  any  other  matter  arising  out  of  the  inquest. 

FOLLOW-UP 

54.  Section  4(1)  of  the  Coroners  Act  should  be  amended  to  provide  that  the 
Chief  Coroner  shall  inquire  as  to  the  implementation  of  the  jury's 
recommendations,  or  the  reasons  why  implementation  has  been 
postponed  or  rejected,  (at  249) 

55.  (1)       The  Coroners  Act  should  be  amended  to  provide  that  the  Chief 

Coroner  shall  deliver  to  the  Minister  an  annual  report  on  the 
operations  of  the  office  during  the  preceding  year. 

(2)  The  annual  report  should  include  accounts  and  statistical  analyses 
of  the  work  of  the  coroner  system,  and  an  analysis  of  the 
implementation  of  jury  findings,  including  the  specific  responses 
of  individuals  or  agencies  affected  by  the  recommendations. 

(3)  The  Minister  should  be  required  to  table  the  annual  report  in  the 
Legislature,  (at  250) 
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RESIDUAL  RECOMMENDATIONS 

Definition  of  "Partners" 

56.  Section  29  of  the  Coroners  Act  should  be  amended  to  provide,  in  part,  as 
follows:  (at  252) 

29. — (2)  This  section  applies  where  the  coroner  or  person  performing  the  post 
mortem  examination  has  no  reason  to  believe  that  the  deceased  has  expressed  an 
objection  to  his  or  her  body  being  so  dealt  with  after  death  or  that  the  surviving 
spouse,  partner,  parent,  child,  brother,  sister  or  personal  representative  objects  to 
the  body  being  so  dealt  with,  and  although  no  consent  otherwise  required  by  law 
is  given. 

(3)  Two  persons  are  partners  for  the  purposes  of  this  section  if  they  have  lived 
together  for  at  least  one  year  and  have  a  close  personal  relationship  that  is  of 
primary  importance  in  both  persons'  lives. 

Offences 

57.  Section  55  of  the  Coroners  Act  should  be  amended  as  follows: 

(a)  to  make  it  clear  that  the  offences  contained  in  that  section 
should  be  interpreted  as  imposing  strict  liability,  except 
where  the  language  expressly  requires  an  aware  state  of 
mind;  and 

(b)  to  ensure  that  imprisonment  can  be  imposed  on  conviction 
for  the  offences  contained  in  that  section  only  where  the 
defendant  can  be  proven  to  have  had  an  aware  state  of 
mind,   (at  254) 
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